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Chap. 34

Sec. 4 (2)

CHAPTER 34

The Assignments and Preferences Act
I. In this Act, "judge" means a judge of the county or district
court of the county or district in which the assignment i3 required
to be registered. R.S.O. 1960, c. 25, s. I.

Interpretation

2 . Where a judge is disqualified to act in a matter arising under Where judge
this Act, a judge of t he county or district court of an adjoining disquahficd
county or district has jurisdiction to act in his place. R.S.O.
1960, c. 25, s. 2.
3. Every confession of judgment, cognovit actionem or warrant
of attorney to confess judgment given by a person, being at the
time in insolvent circumstances or unable to pay his debts in full
or knowing himself to be on the eve of insolvency, voluntarily or
by collusion with a creditor with intent thereby to defeat, hinder,
delay or prejudice his creditors wholly or in part, or to give one o:r
more of his creditors a preference over his other creditors or over
any one or more of them, is void as against the creditors of the
person giving the same and is ineffectual to support any judgment
or execution. R.S.O. 1960, c. 25, s. 3.

:'\ulli~y

or

certain con-

fessions of
juditment.
etc.

4.-(1) Subject to section 5, every gift, conveyance, assignment or transfer, delivery over or payment of goods, chattels or
effects, or of bills, bonds, notes or securities, or of shares,
dividends, premiums or bonus in any bank, company or corporation, or of any other property, real or personal, made by a person
at a time when he is in insolvent circumstances or is unable to pay
his debts in full, or knows that he is on the eve of insolvency, with
intent to defeat, hinder, delay or prejudice his creditors, or any
one or more of them, is void as against the cred itor or creditors
injured, delayed or prejudiced.

l\ullity of
gifts, transfers etc.,
made with
intent to
defeat or
prejudirr

(2) Subject to section 5, every such gift, conveyance, assignment or t ransfer, delivery over or payment made by a person
being at the time in insolvent circumstances, or unable to pay his
debts in full, or knowing himself to be on the eve of insolvenc.\', to
or for a creditor with the intent to give such creditor an unjust
preference over his other creditors or over any one or more of them
is void as against the creditor or creditors injured, dela~·ed,
prejudiced or postponed.

l'nju~t

creditors

preferencrs
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(3) Subject to section 5, if suc h a transaction with or for a
creditor has the effect of giving that creditor a preference over the
other creditors of the debtor or over any one or more of them, it
shall, in and with respect to any action or proceeding that, within
sixty days thereafter, is brought, had or taken to impeach or set
aside such transaction, be presumed prima f acie to have been
made with the intent mentioned in subsection 2, and to be an
unjust preference within the meaning of this Act whether it be
made voluntarily or under pressure.

Idem

(4) Subject to section 5, if such a transaction with or for a
creditor has the effect of giving_ that creditor a preference over the
other creditors of the debtor or over any one or more of them, it
shall, if the debtor within sixty days after the transaction makes
an assignment for the benefit of his creditors, be presumed prima
facie to have been made with the intent mentioned in subsection
2, and to be an unjust preference within the meaning of this Act
whether it be made voluntarily or under pressure.

"Creditor"
for certain
purposes to
include
surct,v and
endorser

(5) The word "creditor" in the fifth line of subsection 2, in the
second line of subsection 3, and in the second line of subsection 4,
includes any surety and the endorser of any promissory note or
bill of exchange who would upon payment by him of the debt,
promissory note or bill of exchange, in respect of which such
suretyship was entered into or such endorsement was given,
become a. creditor of the person giving the preference within the
meaning of those subsections. R.S.O. 1960, c. 25, s. 4.

Assignment.~

5.- (1) Nothing in section 4 applies to an assignment made to
the sheriff of the county or district in which the debtor resides or
carries on business or, with the consent of a majority of his
creditors having claims of $100 and upwards computed according
to section 24, to another assignee resident in Ontario, for the
purpose of paying rateably and proportionately and without
preference or priority all the creditors of t he debtor their just
debts, nor to an.v bona fide sale or payment made in the ordinary
course of trade or calling to an innocent purchaser or person, nor
to any payment of money to a creditor, nor to any bona fide
conveyance, assignment, transfer or delivery over of any goods or
property of any kind, that is made in consideration of a present
actual bona fide payment in money, or by way of security for a
present actual bona fide advance of money, or that is made in
consideration of a present actual bonafide.sale or delivery of goods
or other property where the money paid or the goods or other
property sold or delivered bear a fair and reasonable relative
value to the consideration therefor.

for benefit of
c reditors and
bonafidt
sales, etc.,
protected

Transfer to
creditor of
consideration for
sal~ in,·alid

Sec. 4 (3)

(2) In the case of a valid sale of goods or other property and
payment or transfer of the consideration or part thereof by the
purchaser to a creditor of the vendor under circumstances that
would render void such a payment or transfer by the debtor
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personally and directly, the payment or transfer, even though
valid as respects t he purchaser, is void as respects the creditor t.o
whom it is made.
(3) Every assignment for the general benefit of creditors that is Effect of
not void under section 4, but is not made to the sheriff nor to any ~~t;ment
other person with the prescribed consent of creditors, is void as "5Tdan'""
1
against a subsequent assignment that is in conformity with this " l Act
Act, and is subject in other respects to the provisions thereof until
and unless a subsequent assignment is executed in accordance
therewith.

(4) Where a payment has been made that is void under t his Act ~urity
and a ny valuable security was g iven up in consideration of the~~~; ,~Jid

payment, the creditor is entitled to have the security restored or
.its val ue made good to h"1m bf
. o.f, t he return
e ore, or as a con d"1t ion

pn)·ment tdo
berriurne

of the payment.
(5) Nothing in this Act,

Exreption"'

(a) a ffects The Wages Acl or prevents a debtor providing for "'"%""
. m
. accord ance wit
. h t hat c.'-180·
ft~ 0 1970
payment o f wages d ue by Ium
'
Act;
(b) affects a ny payment of money to a creditor where the surre!!~•r of
creditor , by reason or on account of the payment, has securities
lost or been deprived of, or has in good faith given up,
a ny valid security t hat he held for the payment of the
debt so paid unless the security is restored or its value
made good te> the creditor;
(c) applies to the substitution in good faith of one security mh~np:cof
for another security for the same debt so far as the •ecumies
debtor's estate is not thereby lessened in value to tile
other creditors; or
(d) invalidates a security given to a creditor for a pre-exist-

certain.

ing debt where, by reason or on account of the g iving of ~:;b; ~.~~d
the security, an advance in money is made to the debtor
by the creditor in the bona fide belief t.hat the advance
will enable the debtor to continue his trade or business
and to pay his debts in full . R.S.O. IDGO, c. 25, s. 5.
1

6. No person, other than a permanent and bona fide resident of Residence
Ontario, shall be assig nee under an assignment within t his Act, of assignee
nor shall any assignee delegate his duties as assignee to or appoint
as deputy any person who is not a permanent and bona fide
resident of Ontario, and no charge shall be made or recoverable
against the assignor or his estate for any services or other expenses
of any such assignee, deputy or delegate of any assignee who is not
a permanent and bona fide resident of Ontario. R.S.O. 1960,
c. 25, s. 6.
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Form of
assignment
for general

1. E\·ery assignment made under this Act for the general
benefit of creditors, if the property is described in the words " all
my personal property that may be seized and sold under execution and all my real estate, credits and effects", or in words to the
like effect, vests in the assignee all the real and personal estate,
rights, property, credits and effects, whether vested or contingent, belonging to the assignor at the time of the assignment,
except such as are by law exempt from seizure or sale under
execution, subject, however, as regards land, to The Re,gistry Act
and The Land Titles Act. R .S.O. 1960, c. 25, s. 7.

benefit or

creditors

R.S.O. 1970,
cc. 409, 234

All assip;nme nts for
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Sec. 7

8 . Every assignment for the general benefit of creditors,
whether it is or is not expressed to be made under or in pursuance
of this Act and whether the assignment does or does not include all
the real and personal estate of the assignor, vests the estate,
whether real or personal or partly real and partly personal,
thereby assigned in the assignee therein named for the general
benefit of creditors, and the assignment and the property thereby
assigned is subject to all the provisions of this Act, and the same
applies to the assignee named in such assignment. R.S.O. 1960,
c. 25, s. 8.
9. If an assignor executing an assignment under this Act for
the general benefit of his creditors owes debts both individually
and as a member of a partnership or as a member of different
partnerships, the claims rank first upon the estate by which the
debts they represent were contracted and only rank upon the
other or others after all the creditors of such other estate or estates
have been paid in full. R.S.O. 1960, c. 25, s. 9.
10.-(1) A majority in number and va!ue of the creditors who
have proved claims to the amount of $100 or upwards may
substitute for the sheriff, or for an assignee under an assignment
to which subsection 3 of section 5 applies, a person residing in the
county or district in which the assignor resided or carried on
business at the time of the assignment.

(2) An assignee may be removed and another substituted or an
additional assignee appointed by the judge.
(3) Where an assignee dies, a new assignee may be appointed in
the manner provided by subsection 2.
(4) Where a new or additional assignee is appointed, the estate
vests in him or in him jointly with his co-assignee without a
conveyanee or transfer, and he shall register a verified copy of the
resolution of the creditors or of the order appointing him in the
office in which the assignment was registered.
(5) A verified copy of the resolution or of the order may be
registered in the proper registry or land titles office and the
registration thereof has the same effect as the registration of a
conveyance. R.S.O. 1960, c. 25, s. IO.

Sec. 12 (4)
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11.-(1) Except as otherwise provided in this section, the
assignee has the exclusive right of suing for the rescission of
agreements, deeds and instruments or other transactions made or
entered into in fraud of creditors or in violation of t his Act.

245
Ri11;ht• of
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(2) Where a creditor desires to cause any proceeding to be Ri~~t or.
taken that, in his opinion, would be for the benefit of the estate ~~~~l~r~es
and the assignee under the authority of the creditors or inspectors if r'!Si~nee
refuses or neglects to take such proceeding after being required so re use•
to do, the creditor has the right to obtain an order of the judge
authorizing him to take the proceeding in the name of the
assignee, but at his own expense and risk, upon such terms and
conditions as to indemnity to the assignee as the judge prescribes,
and thereupon any benefit derived from the proceeding, to the
extent of his claim and full costs, belongs exclusively to the
creditor instituting the proceeding for his benefit, but, if before
such order is obtained the assignee signifies to the judge his
readiness to institute the proceeding for the benefit of the
creditors, t he order shall prescribe the time within which he shall
do so, and in that case the advantage derived from the proceeding,
if instituted within such time, belongs to the estate. R.S.O.
1960, c. 25, s. 11.
12.- ( 1) In the case of a gift, conveyance, assignment or Followin,.;
transfer of any property, real or personal, that is invalid against P~~~~of
creditors, if the person to whom the
gift, conveyance,
assignment Praudfulendtly
.
.
trans erre
or transfer was made has sold or disposed of, rea.hzed or collected
t he property or any part thereof, the money or other proceeds
may be seized or recovered in an action by a person who would be
entitled to seize and recover the property if it had remained in the
possession or control of the debtor or of the person to whom the
gift, conveyance, transfer, delivery or payment was made, and
such right to seize and recover belongs not only to an assignee for
the general benefit of the creditors of the debtor but, where there
is no such assignment, to all creditors of the debtor.

(2) Where t here is no assignment for the benefit of creditors Takinl( proand the proceeds are of such a character as to be seizable under ~~~~~~~rr
execution, t.hey may be seized under ~he execution of any creditor H.s.o. rn7o.
and are subject to Th€ Creditors' Relief Act.
c. ~7
(3) Where there is no assignment for the benefit of creditors C'rrditor
and whether the proceeds are or are not of such a character as to ~~,tlf0~[
be seizable under execution, an action may be brought therefor hijsclf and
by a creditor, whether an execution creditor or not, on behalf of ~;e~fto'"
himself and all other creditors, or such other proceedings may be
taken as are necessary to render the proceeds available for the
general benefit of the creditors.
(4) This section does not apply as against innocent purchasers Protf'l'tion
of the property. R.S.O. 1960, c. 2.5, s. 12.
~~~~r,~,;~t
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As•i11;nmcnt.s
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attarhmcnt.s,

13. An assignment for the general benefit of creditors under
this Act takes precedence over attachments, garnishee orders,
judgments, executions not completely executed by payment, and
orders appointing receivers by way of equitable execution subject
to the lien, if any, of an execution creditor for his costs where there
is but one execution in the sher iff's hands or to the lien, if any, for
the costs of the creditor who has t he first execution in the sheriff's
hands. R.S.O. 1960, c. 25, s. 13.

Waiver of
claims b'·
Crown ·

14. Where the Crown has a claim in respect of estreated bail
against the estate of a person who makes an assignment for the
benefit of his creditors, the Lieutenant Governor in Council may
waive any preference in respect of such claim that the Crown has
against such estate by virtue of its prerogative right. R.S.O.
1960, c. 25, s. 14.

elc.

Amendment
b.v judge

ASSIG:-l~IENTS

ANO PREFERE:-ICES

Sec. 13

la. Xo adrnntageshall he obtained b.\' any creditor by reason
of any mistake, defect or imperfection in an a~ignment under
this Act for the general benefit of c reditors if the assignment can
be amended or corrected, and any 1>uch mistake, defect or imperfection s hall be a.mended by the judge on the application of the
assignee or of any creditor of the a~signor, and on such notice to
other parties concerned as the judge thinks reasonable, and the
amendment, when made, shall be related back to the date of the
assignment, but not so as to prej udice the rights of innocent
purchasers. R.S.O. IV60, c. 25, s. 15.

Publishinp:
notice of
a.-;sip:nment

IG.-(1) A notice of the assignment shall, forthwith after the
delivery t hereof to him or his assent thereto, be published by the
assignee at least once in The Ontario Gazette and not less than
twice in a newspaper having a general circulation in the county or
district in which t he property assigned is situate.

Rc11:ist.erinp:
a.<.<ip:nment

(2) The assign ment or a copy thereof shall also, within five
days from the execution thereof, be registered by the assignee,
together with an affidavit of a witness t hereto of the due
execution of the assignment, in the office of t he clerk of the county
or district court of the county or distr ict in which the assignor, if a
resident in Ontario, resided at the time of the execution thereof, or
if not a resident then in t he office of the clerk of t he county or
district court of the county or district where the personal property
so assigned or where the principal part thereof is at the t ime of the
execution of the assignment, and the clerk shall number and enter
the assignments and endorse thereon the time of receiving them,
and they shall be open for the inspection of a ll persons desiring to
inspect t hem.

FN'l< Of

(3) The clerk is entitled to the same fees for services as if the
assignment had been registered under The Bills of Sale and Chattel
:\4 ortgages A ct.

derk
l\.S.0. 1!170,
c. 4.~

Sec. 21 (2)
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(4) For the purposes of subsection 2, the Provisional County of
Haliburton shall be deemed part of the County of Victoria. R.S.O. 1960, c. 25, s. H>.

17. - ( I ) If the not ice is not published as provided by section
I6 or if the assignment is not registered within five days from the
delivery thereof to the assignee or his assent thereto, the assignee
is liable to a penalty of $10 for each day during which the default
continues.
(2) The burden of proving the time of such delivery or assent is
upon the assignee.
(3) Where the assignment is made to a sheriff, he shall not
incur the penalty unless he has been paid or tendered the cost of
advertising and of registering the assignment, nor is he bound to
act under the assignment until his costs in that behalf are paid or
tendered to him. R.S.O. 196(}, c. 25, 17.

18. If the assignment is not registered or notice thereof is not
published, the judge may, upon the application of any person
interested in the assignment, by order enforce the registration of
the assignment or the publication of the notice. R.S.O. 1960,
c. 25, s. 18.

Haliburton

l'e nallv for

negleciin~

publication
or

re~dstration

Onus of
proof
Liability of
shPriff

C'o111J>elling
puohcation
and
re11:istration

19. The omission to publish or register as required by section Omis.~ion
16 does not, nor does any ir regularity in the publication of ~~rblish,
registration, invalidate the assignment. R.S.O. 1960, c. 25, s. 19.
20.-(1) I t is the duty of the assignee immediately to inform
himself, by reference to the assignor and his records of account, of
the names and residences of the assignor's creditors, and, within
five days from the date of the assignment, to call a meeting of the
creditors for the appointment of inspectors and the giving of
directions with reference to the disposal of the estate by sending
by registered mail to every creditor known to him a no~ice calling
the meeting to be held in his office or some other convenient place
to be named in the notice not later than twelve days after the
mailing thereof, and by advertisement in The Ontario Gazette.

Outv to
call ineetin!(
of crroitors

(2) All other meetings to be held shall be called in like
manner. R.S.O. 1960, c. 25, s. 20.

Other

21.-(1) The creditors at any meeting may appoint one or
more inspectors who shall superintend and direct the proceedings
of the assignee in the management and winding up of the estate,
and the credit01·s may also at any subsequent meeting for that
purpose revoke the appointment of any inspector.

Appointment
of in.~ pt'(·tors

m<'<'tin~s

(2) Where the appointment of an inspector is revoked or where .~pointment
an inspector dies, resigns his office or leaves Ontario, the creditors i11,~~~i'
at any meeting may appoint another inspector to take his place.
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not to
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(3) An inspector shall not directly or indirectly purchase any
part of the stock in t rade, debts or other assets of the assignor. R.S.O. 1960, c. 25, s. 2 1.

a...~et.s

~leeting of
cred itors by
request of
majority

thereof
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22.-( l) In the case of a request in writing signed by a
majority of the creditors having claims duly proved of $100 and
upwards, computed according to section 24, it is the duty of the
assignee, within two days after receiving t he request, to call a
meeting of the creditors for a day not later than twelve days after
he receives the request, and in case of default the assignee shall
incur a penalty of $25 for every day after the expiration of t he
time limited for calling the meeting until it is called.

Power of
jud)(C

(2) In case a sufficient number of creditors do not attend t he
meet ing mentioned in section 20 or fail to give directions with
reference to the disposal of t he estate, the judge may give such
directions as he considers necessary for that purpose. R.S.O.
1960, c. 25, s. 22.

\'oti11R al

2 3. At any meeting of creditors the creditors may vote in
person or by proxy authorized in writing, but no credit or whose
vote is disputed is entitled to vote until he has filed with the
assignee a n affidavit in proof of his claim, stating t he amount and
nature thereof. R.S.O. 1960, c. 25, s. 23.

Scale of
votes

24.-( 1) Subject to section 10, all questions at meetings of
creditors shall be decided by the majority of votes, and for such
purpose the votes of creditors shall be calculated as follows:

meetinp:

I. F'or ever y claim of or over $100 and not exceeding $200,
one vote.
2. For ever y claim over $200 and not exceeding $500, two
votes.
3. For ever y claim over $500 and not exceeding $1,000,
t hree votes.
4. For ever y additional $ 1,000 or fraction thereof, one
vote.
L' pon claims
acquired
aft er
as.'ignment

(2) No person is entitled to vote on a claim acquired after the
assignment unless the entire claim is acquired, but t his does not
apply to persons acquiring notes, bills or other securities upon
which they are liable.

ca.ting

(3) In t he case of a tie, the assignee or , if there are two
assignees, the assignee nominated for that purpose by the creditors or by the judge, if none has been nominated by t he creditors,
has a casting vote.

\'Ole

Sec. 25 (2)
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( 4) Every creditor in his pro-of of claim shall state whether he \ "alui.n(I:
holds any security for his claim or any part thereof, and if such sccurit•P•
security is on the estate of the assignor or on the estate of a third
person for whom the assignor is only secondarily liable, he shall
put a specified value thereon and the assignee, under the authority of the creditors, may either consent to the creditor ranking for
the claim after deducting such valuation or he may require from
the creditor an assignment of the security at an advance of IO per
cent upon the specified value to be paid out of the estate as soon as
the assignee has realized the security, and in such case the
difference between the value at which the security is retained and
the amount of the gros.s claim of the creditor is the amount for
which he shall rank and vote in respect of the estate.

(5) If a creditor's claim is based upon a negotiable instrument lli~ht w
upon which the assignor is only indirectly or secondarily liable ~~~~~r; ~~'es
and that is not mature or exigible, the creditor shall be considered
to hold security within the meaning of this section and shall put a
value on the liability of the person primarily liable thereon as
being his security for the payment thereof, but after the maturity
of such liability and its non-payment he is entitled to amend his
claim and revalue his security. R.S.O. 1960, c. 25, s. 24 (1-5).
(6) Where a person claiming to be entitled to rank on the estate whm
holds security for his claim, or any part thereof, of such a nature~~~\~;
that he is required by this Act to value the security and he fails to rtity
value it, the judge, upon summary application by the assignee or ,~1~;it
by any other person interested in the estate, of which application
at least three days notice shall be given to the claimant, may order
that, unless a specified value be placed on the security and the
assignee is notified in writing within a time to be limited by the
order, the claimant is, in respect of the claim, or the part thereof
for which the security i> held in case the security is held for part
only of the claim, wholly barred of any right to share in the
proceeds of the estate.

(7) If a specified value is not placed on the security or the Conseassignee is not notified in writing according to the exigency of the ~~;l!c~0'f1
order or within such furt her time as the judge by subsequent order order
allows, the claim, or the part, as the case may be, is wholly barred
as against the estate, but without prejudice to the liability of the
assignor therefor. R.~.O. 1960, c. 25, s. 24 (6, 7), amended.

25.-(l) Every person claiming to be entitled to rank on the
estate shall furnish to the assignee particulars of his claim proved
by affidavit and such vouchers as the nature of the case admits.

Pr<i<>r or
claim

(2) Where a person claiming to be entitled to rank on the estate ~imiting
does not, within a reasonable time after receiving notice of the ~~/~[
assignment and of the name and address of the assignee, furnish to claim
the assignee satisfactory proofs of his claim as provided by this
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and the preceding sections, the judge upon summary application
by the assignee or by any other person interested in the estate, of
which application at least three days notice shall be given to the
claimant, may order that unless the claim is proved to the
satisfaction of the judge within a time to be limited by the order,
t he claimant shall be deemed to be no longer a creditor of the
estate and is wholly barred of any right to share in the proceeds
thereof.
( ' onse-

qucnccs of
neglect to
pro,·e c Iaim

:\ot to intcrfere with
H.S.O. 1970,

(3) If the claim is not so proved within the time so limited or
within such further time as the judge by subsequent order allows,
it is wholly barred and the assignee is at liberty to distribute the
proceeds of the estate as .if no such claim existed, but without
prejudice to the liability of the assignor therefor.
(4) Subsections 2 and 3 do not interfere with the protection
afforded to assignees by section 53 of The Trustee Act.

c. 470
Creditor
mav prove
claim not
due

(5) A person whose claim has not accrued due is nevertheless
entitled to prove under the assignment and to vote at meetings of
creditors, but in ascertaining the amount of any such claim a
deduction for interest shall be made for the time that has to run
until the claim becomes due. R.S.O. 1960, c. 25, s. 25.

Contcst.a-

26.-(1) At any time after the assignee receives from any
person claiming to be entitled to rank on the estate proof of his
claim, notice of contestation of the claim may be served by the
assignee upon t he claimant.

tion of
claim

Limitat ion

(2) Within thirty days after the receipt of the notice, or within
such further time as the judge allows, an action shall be brought
by t he claimant against the assignee to establish the claim, and.a
copy of the writ in the action, or of the summons in case the action
is brought in a sm all claims court, shall be served on the assignee,
and in default of such action being brought and writ or summons
served within the time limited t he claim to rank on the estate is
forever barred.

Service Ori
solicitor of
assignee

(3) The notice by the assignee shall contain the name and place
of business of a. solicitor upon whom service of the writ or
summona may be made, and service upon him shall be deemed
sufficient service.

Rif1!hL o f
assignee
to compel
plaintiff to
proceed
'A'ith actlon
agains t
assip;nor

(4) Where prior to the assignment an action has been commenced against t he assignor and is pending at the time of the
assignment, the assignee may, by notice served upon the plaintiff
in the action, require him to proceed, and he is bound to proceed in
that action to establish his claim, instead of bringing an action
against the assignee as provided for by subsection 2, and the
plaintiff may thereupon apply to the court in which the action is
brought for an order adding the assignee as a party defendant in

Sec. 28 (3)
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the action, and the assignee may be so added upon such terms as
to the costs that may be subsequently incurred as the court or a
judge thereof, or the judge making the order, directs. R.S.O.
1960, c. 25, s. 26.

27.-( l ) If the assignee is satisfied with the proof adduced in l'r0<'l·dur1·
support of a claim but the assignor disputes it, the assignor shall ~~f;:;...
do so by. notice ~n writing to t.he assignee, stii:ting the gro~nds ~u~",~~i:~ur
upon which he disputes the claim, and the notice shall be given cl~sil't's w
within ten days after the assignor is notified in writing by the d"putc
assignee that he is satisfied with the proof adduced and not
afterwards unless by leave of the judge.
(2) H upon receiving such notice of dispute t!he assignee does \\'here
not consider it proper to require the claimant to bring an action to d"::~~
establish his claim, he shall notify the assignor in writing of the ~~~id::'w be
fact, and the assignor may thereupon, and within ten days of his broui;:ht
receiving such notice, apply to the judge for an order requiring the
assignee to serve a notice of contestation.
(3) The order shall be made only if, after notice to the assignee,
the judge is of opinion that there are good grounds for contesting
the cla~m.

C'ondition•

(4) If the assignor does not make such an application, the l\'h.e~e
decision of the assignee is, as against him, final and conclusive. ~~~:~of
final

(5) If upon the application the claimant consents in writing, P•~••ion of
. d ge may .in a summary manner dec1'de t he question
. o f t h e 1udp:e
onof
t he JU
"ahditi·
validity of the claim.
claim ·
(6) If an action is brought by the claimant against the assignee, Intervention
the assignor may intervene at the trial either personally or by ~[' t'M!lp;nor
counsel for the purpose of calling and examining or cross-questioning witnesses. R.S.O. 1960, c. 25, s. 27.

28.-(l) No property or assets of an estate assigned under this Retention of
Act shall be removed out of Ontario without the order of the ~~i~i~

judge, and the proceeds of the sale of any such property or assets ~}'~~~~it
·

and all moneys received on account of any estate shall be
deposited by the assignee in a chartered bank in Ontario and shall
not be withdrawn or removed without the order of the judge,
except in payment of dividends and charges incidental to winding
up the estate.
(2) An assignee or any person acting in his stead who contravenes this section is liable to a penalty of $500.

(3) One-half of the penalty goes to the person suing therefor
and the other half belongs to the estate.

Pcnalt.v

Atplication
0

penalty
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lmpri.'<lnment in

(4) In default of payment of the penalty and all costs incurred
in an action or proceeding for the recovery thereof within the time
limited by the judgment, the court in which the action is brought
may order that such assignee or person may be imprisoned for any
period not exceeding thirty days, and such assignee or person is
disqualified from acting as assignee of any estate while the default
continues. R.S.O. 1960, c. 25, s. 28.

default of
payment

or penalty
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Account..' to
be kept
accessible

29. Upon the expiration of one month from the first meeting
of creditors or as soon as may be thereafter and afterwards from
time to time at intervals of not more than three months, the
assignee shall prepare, and keep constantly accessible to the
creditors, accounts and statements of his doings as assignee and of
the position of the estate. R.S.O. 1960, c. 25, s. 29.

Set-orr

30. T he law of set-off applies to all claims made against the
estate, and also to all actions instituted by the assignee for the
recovery of debts due to the assignor, in the same manner and to
the same extent as if the assignor were plaintiff or defendant, as
the case may be, except in so far as any claim for set-off is affected
by this or any other Act respecting frauds or fraudulent preferences. R.S.O. 1960, c. 25, s. 30.

Dividend• ,
when to
be paid

3 1. As large a dividend as can be paid with safety shall be paid
by every assignee within twelve months from the date of the
assignment, and earlier if required by the inspectors, and thereafter a further dividend shall be paid every six months and more
frequently if required by the inspectors, until the estate is wound
up and disposed of. R.S.O. 1960, c. 25, s. 31.

:\otice of
dividend
sheet

32. As soon as a dividend sheet is prepared, notice thereof
shall be given by registered mail to each creditor, enclosing an
abstract of receipts and disbursements, showing what interest has
been received by the assignee for money in his hands, together
with a copy of the dividend sheet, noting thereon the claims
objected to, and stating whether any reservation has or has not
been made therefor, and after the expiry of eight days from the
date of mailing the notice, abstract and dividend sheet, dividends
on all claims not objected to within that period shall be
paid. R.S.O. 1960, c. 25, s. 32.

Distributing
moneys and
determining
claims
R.S.0 . l!.170,
c. !.17

33.-(1) The assignee may take the proceedings authorized
by section 32 of The Creditors' Relief Act to be taken by a sheriff,
and in that case sections 32 and 33 of that Act apply mutatis
mutandis to proceedings for the distribution of money and
determination of claims arising under an assignment made under
this Act, with the substitution of "assignee" for "sheriff", but this
section does not relieve the assignee from mailing to each creditor
the abstract and other information required by section 32 of this
Act to be sent to creditors so far as the same is not contained in the
list sent by him under section 32 of The Creditors' Relief Act.

Sec. 37 (1)
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(2) A judge of the county or district court of the county or To what
district where the assignment is required to be registered is the ~~~>~~ation
judge to whom applications under this section shall be to be made
made. R.S.O. 1960, -::. 25, s. 33.

34. The assignee shall receive such remuneration as is voted to l!emunerahim by the creditors at a meeting called for the purpose after the ~~iR~~
first dividend sheet has been prepared, or by the inspectors, in
case the creui~on; fail lo provide thel'efol', SU bject lO l'eView by the
judge upon complaint of the assignee or of any creditor. R.S.O.
1960, c. 25, s. 34.
35. Where the remuneration of the assignee has not been fixed Where reunder section 34 before the final dividend, the assignee may insert ::10~0r'i~~i0"
in the final dividend sheet, and retain as his rem unera~ion, a sum ~efo{e the
not exceeding 5 per cent of the cash receipts, subject to review by J~'ldcnd
the judge, but no application by the assignee to review the
allowance shall be entertained unless t he question of his remuneration has been brought before a meeting of creditors competent to
decide t he same before the preparation of the final dividend
sheet. R.S.O. 1960, c. 25, s. 35.
36.- ( l) An assignee shall not make any payment or allow- ~emunern
ance to an inspector beyond his actual and necessary t ravelling ~~~;~~tors
expenses in and about his duties as inspector except under the
authority of a resolution of the creditors pass.ed at a meeting
regularly called fixing the amount thereof, and in the notice
calling the meeting the fixing of the remuneration of the inspectors shall be specially mentioned as one of the subjects to be
brought before the meeting.

(2) An inspector shall not be allowed more than $4 a day
besides his actual travelling expenses. R.S.O. 1960, c. 25, s. 36.

Limi• or
nllowance

37.-(l) Upon a resolut ion passed by a majority vote of the F:xam_ination
creditors present or represented at a meeting of creditors regular- ~~ a.'<S•Rnor
ly called, or upon the written request of a majority of the employeeinspectors, or upon an order made by the judge, the assignee may
exam ine upon oath before a master, local master, local registrar,
judge of the county or district court, special examiner, official
referee or any other person named in the order, tne assignor or any
person who is or has been his agent, clerk, servant, officer or
employee of any kind, touching the estate and effects of the
assignor, and as to the property and means he had when the
earliest of his debts or liabilities existing at the date of the
assignment was incurred, and as to the property and means he
still has of discharging his debts and liabilities, and as to the
disposal he has made of any property since contracting such debt
or incu1Ting such liability, and as to any and wha.tdebts are owing
to him, and the person examined may be required by the assignee
to produce upon such examination any property, book, document
or paper in his custody, power or con tro!.
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(2) li nless otherwise ordered, the examination shall take place
in the county or district in which the person to be examined
resides.

cxtimination

to tnkc
plru'e
Procedure

on
examination

Examination

of person"
h'"·ing
custodv or
propert.v of
a..."Sagnor

When as.~i11:n
or does not
attend or
refuses to
answer

question~

Compcllin~

atte ndan ce
and
production
of books
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(3) The rules and procedure of the Supreme Court as to the
examination of a judgment debtor, or any clerk or employee or
former clerk or employee of a judgment debtor, so far as may be,
apply to an examination held under subsection l. R.S.0. 1960,
c. 25, s. 37.

38. Any person who has or is believed or suspected of having
in his possession or power any book, document or paper of any
kind relating in whole or in part to the assignor, his dealings or
property and who refuses or fails to produce such book, document
or paper for the inspection of the assignee within four days after
demand in writing by the assignee may by order of the judge be
examined before the judge or any of the officers mentioned in
section 37 touching such book, document or paper, and he is
subject to the same consequences in the case of neglect to attend
or refusa~ to disclose the matters in respect of which he may be
examined or to make such production as is mentioned in section
40. R.S.O. 1960, c. 25, s. 38.
39. If the assignor does not attend for exam ination and does
not allege a sufficient excuse for not attending or, if attending, he
refuses to disclose his property or his t ransactions respecting his
property or does not make satisfactory answers respecting his
property or if it appears from such examination that the assignor
has concealed or made away with his property in order to defeat or
defraud his creditors or any of them, the judge may order the
assignor to be committed to a correctional institution in the
county or district in which he resides for any period not exceeding
twelve months. R.S.O. 1960, c. 25, s. 39, amended.
40. Any person, other than the assignor, 1iable to be examined
is subject to the same consequences in case of neglect to attend or
refusal to disclose the matters in respect of which he may be
examined or to make production as a witness in an action in the
Supreme Court. R.S.O. 1960, c. 25, s. 40.

